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Statement of the Case.

The PlaiiUills in luror, lul Sims and Louis I lanscii,

were jointly indicted on the 7th day of June, 1902, for

the offense of unlawfully landing- three Chinese laborers

in Seattle, Washington, on the 15th day of I'^bruary,

1902, from a vessel at Port Townsend, Washington.

(Record, p. i.) The indictment consists of two counts

for the illegal landing of the same Chinamen. The de-

fendants denuirrcd to each count of the indictment on the

ground that neither (jne of them stat('s facts sufficient to

constitute an offense against the laws of the United

States, (Record, p. 4), which demurrer was overruled

(Record, p. 5). The defendants then entered a plea of

not guilty (Record, p. 5), after which they were tried and

convicted (Record, p. 8). The defendants then again

challenged the sufficiency of the indictment by a motion

in arrest of judgment on the ground stated in their de-

murrer (Record, p. 10), which motion was also denied by

the court (Record, p. 11). Each defendant was then

sentenced to 60 days' imprisonment and to pay a fine of

$100 and one-half of the costs of prosecution, (Rec. p. 12)

and that judgment and sentence they have removed to

this court by writ of error for review. The following is a

copy of the indictment :



4 Ed. Sims and Louis Hansen vs.

Indictment.

"United States of America, \

District of Washington, \

United States District Court, (

June Term, 1902. /

The Grand Jurors of the United States, chosen, selec-

ted and sworn in and for the said District of Washington,

upon their oaths present: That Ed. Sims and Louis

Hansen, whose other or true names are to the Grand

Jurors unknown, late of the town of Port Townsend,

county of Jefferson, State and District of Washington,

on the 15th day of February, 1902, at the city and port

of Seattle, county of King, State and District of Wash-

ington, did unlawfully and knowingly land, and aid and

abet in landing in the United States, from a certain for-

eign steamship and vessel known and called the "Wilhel-

mina," then lying at the port of Port Townsend, county

of Jefferson, and State of Washington, three certain male

Chinese laborers, each of whom was not lawfully entitled

to enter the United States, to wit. Chin John, Tom Dip

and Wong Hing, whose true names and a better descrip-

tion of whom are to the Grand Jurors unknown, each and

all of said Chinese laborers above named having immedi-

ately theretofore been brought into the United States at

the port of Port Townsend on said steamship and vessel

from the Empire of China, contrary to the form of the

statute in such case made and provided, and against the

peace and dignity of the United States.

And the Grand Jurors aforesaid, upon their oaths

aforesaid do further present : That Ed. Sims and Louis
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Hansen, whose other or true names arc to the Grand Ju-

rors unknown, late of the town of Port Townsend, county

of Jefferson, State and District of Washington, on the

15th day of February, 1902, at the city and port of Se-

attle, county of King, State and District of Washington,

did unlawfully and knowingly land, and aid and abet in

landing, in the United States, from a certain foreign

steamship and vessel known and called the "Wilhelmina,"

then lying at the port of Port Townsend, county of Jeff-

erson, and State of Washington, three certain male

Chinese laborers, to wit, Chin John, Tom Dip and Wong
Hing, whose other or true names and a better description

of whom are to the Grand Jurors unknown, and each and

all of said Chinese laborers beingf then and there not law-

fully entitled to enter the United States, and each of said

Chinese laborers never having been in the United States

on or prior to the 6th day of August, 1882, or at all, and

said Chinese laborers and each of them then and there

beincr without laborers' identification return certificates,

and none of said Chinese laborers at the time of landing

and being landed and entering the United States, produc-

ing to any officer of the customs of said or other port a

laborers' identification return certificate, and each and all

of said Chinese laborers having immediately theretofore

been brought into the United States on said steamship

and vessel from the Empire of Japan on the voyage and

trip of said vessel which terminated at said port of Port

Townsend, she, the said vessel, on said voyage, having

been bound and destined for the United States and said

port of Port Townsend and not having come within the

jurisdiction of the United States by reason of being in
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distress or on account of stress of weather, and said ves-

sel and steamship having come to the United States and

the said port of Port Townsend for a cargo, and not

touching or having touched at said port on a voyage to

any foreign port or place, contrary to the form of the

statute in such case made and provided, and against the

peace and dignity of the United States.

WILSON R. GAY,
United Slates Attorney.

EDWARD E. CUSHMAN,
Assistant United States Attorney.

" Witnesses

:

HARRY LEHR.
THOMAS De LANEY.
CHIN JOHN.

"[Endorsed]: Indictment for Violation Sec. ii. Act

July 5, 1884. A true bill. R. W. Grover, Foreman

Grand Jury. Presented to the Court by the Foreman of

the Grand Jury in open Court, in the presence of the

Grand Jury and filed in the United States District Court,

June 7, 1902. R. M. Hopkins, Clerk."

(Record, pp. 1-2-3.)

The following is a copy of the Assignment of Errors

(omitting the formal parts), to wit

.

Assignment of Errors.

I. "In overruling defendants' demurrer herein filed to
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the first and second counts of the indictment herein

against them.

2. *' In overruling defendants' motion, herein filed, in

arrest of judgment herein against them.

3. "In passing judgment and sentence herein on

defendants."

(Record, p. 16.)

An Indictment For The Violation of

An Expired Act.

This is an attempt to punish the defendants for the

violation of a temporary act after its expiration. The

indictment is for the violation of Sec. 11, of the Act of

July 5, 1884, {23 Stat. p. 115) which is as follows :

"That any person who shall knowingly bring into or

cause to be brought into the United States by land, or who

shall aid or abet the same, or aid or abet the landing in

the United States from any vessel, of any Chinese person

not lawfully entitled to enter the United States, shall be

deemed guilty of a misdemeanor, and shall on conviction

thereof, be fined a sum not exceeding one thousand dol-

lars, and imprisoned for a term not exceeding one year."

The foregoing is an amendment of the corresponding

section of the original Chinese Exclusion Act of May 6,

1882 (22 Stat, at Large, p. 58). By the express terms of

the original, and the amendatory Act, the exclusion of
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Chinese laborers was only prohibited for the period of ten

years, but before the expiration of the ten years, by the

Act of May 5, 1892, (27 Stat. p. 25) Congress re-enacted

all Chinese exclusion laws for another period of ten years

by the following section to which appellants call special

attention :

"That all laws now in force prohibiting and regulating

the coming into this country of Chinese persons and per-

sons of Chinese descent are hereby continued in force for

a period of ten years from the passage of this Act."

It will therefore be seen that all the Chinese exclusion

laws which were in force, on the 15th day of February,

1902, at the time of the alleged commission of the offense

by the defendants, were only temporary statutes, and by

their own terms expired on the 4th day of May, 1902 ;

that is, more than a month before the defendants were

indicted. And by the foregoing assignment of errors, the

Plaintiffs in Error, raise but two principal questions for

the decision of this court on this appeal ; namely : First,

the power of the court to try and sentence the defendants

for the violatian of a temporary i\ct after its expiration,

and, Second, the sufficiency of the indictment. We think

that the court had no power to try or sentence the de-

fendants, and that neither one of the counts in the indict-

ment states facts sufficient to constitute an offense, and

that the court erred in overruling the demurrer to the in-

dictment, and in denying the motion in arrest of

judgment, and also in entertaining jurisdiction to try and

sentence the defendants, for the following, among other,

reasons

:
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Reasons For Reversal of Judgment.

1. That all the Chinese exclusion acts which were in

force at the time of the alleged commission of the offense

by the defendants had expired before the indictment, and

consequently, that the court had no power to try or sen-

tence the defendants,

2. That the indictment is insufficient for the reason

that the facts which constitute the "landing" of the

Chinamen are not pleaded in the indictment.

3. That the law does not punish the taking of Chinese

laborers, who are already in this country, from one

American port to another, but the indictment charges

that the three Chinamen had already unlawfully entered

the United States at Port Townsend, before their alleo-ed

landing by the defendants, from Port Townsend to

Seattle.

4. That there is a repugnancy between the different

parts of the same counts which renders the indictment

fatally defective, in this : That each count first charges

the defendants as principals, and immediately following as

accessories in the commission of the same offense, at the

same time, which is a physical impossibility.

5. That the indictment is fatally defective, for the rea-

son that it does not charge that the defendants knew that

these Chinamen were not legally entitled to enter the

United States at the time they were alleged to have been

landed by the defendants at Seattle.
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First Reason For Reversal.

Because, all the Chinese exclusion acts which were in

force at the time of the alleged commission of the offense

by the defendants had expired before the indictment, and

consequently, that the court had no power to try or sen-

tence the defendants.

The Irresistible, 7 Wkeaton 551;

Yeaton v. U. S., 5 Cranch 281;

Moore v. U. S., 29 C. C. A. 269, 85 Fed. 465;

U. S. V. Tynen, 11 Wall 88.

The government may contend, however, that after the

commission of the alleged offense, all the Chinese exclu-

sion laws were re-enacted on the 29th day of April, 1902,

which was a few days before their expiration ; but we

shall refute this ill-founded contention later, and we shall

now argue this case first as if this last re-enactment of the

Chinese exclusion laws had not been passed, or could not

be made applicable to the defendants, after the commis-

sion of the alleged offense.

In the case of Yeaton v. U. S., 5 Cranch 281, the

United States Supreme Court, speaking through Chief

Justice Marshall, said:

" /f has long been settled, on general principles, that af-

ter the expiration or repeal of a law, no penalty can be

enforced, nor punishment inflicted, for violations of the

law committed while it ivas in force, unless some special

provision be made for that purpose by statute.'' And this

rule was followed and applied by the United States Su-
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1

preme Court in The Irresistible, 7 Wheaton, 551 ; and in

U. S. V. Tynen, 11 Wall. 88; and by the United States

Court of Appeals for the Eighth Circuit, in the case of

Moore v. U. S., 29 C. C. A. 269, 85 Fed. 465.

In 18 17, Congress passed the following temporary act:

''An Act more fully to preserve the neutral relations of

the United States"

Sec. I. "That if any person shall, within the limits of

the United States, fit out and arm, or attempt to fit

out and arm, or procure to be fitted out and armed,

or shall knowingly be concerned in the furnishing,

fitting out or arming, of any such ship or vessel, with

intent that such ship or vessel shall be employed in

the service of any foreign prince or state, or of any

colony, district or people, to cruise or commit hostil-

ities, or to aid or co-operate in any warlike measure,

whatever, against the subjects, citizens, or property,

of any prince or state, or any colony, district or peo-

ple, with whom the United States are at peace, every

such person so offending shall, upon conviction, be

adjudged guilty of a high misdemeanor, and shall be

fined and imprisoned at the discretion of the court in

which the conviction shall be had, so as the fine to

be imposed shall in no case be more than ten thou-

sand dollars, and the term of imprisonment shall not

exceed ten years ; and every such ship or vessel,

with her tackle, apparel and furniture, together with

all materials, arms, ammunition and stores, which

may have been procured for the building and equip-

ment thereof, shall be forfeited, one-half to the use of
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any person who shall give information, and the other

half to the use of the United States.

Sec. 5. "That this act shall continue in force for the

term of two years."

Act of March j, iSij, j Statutes at Large,

pp. jyo-T, Little & Broimis Edition.

While this neutrality act of March 3, 18 17, was still in

force, Congress passed a permanent act on the same sub-

ject, on the 20th day of April, 18 18, Just as Congress did

on the 29th day of last April, in permanently re-enacting

all the Chinese exclusion laws, but with this very import-

ant distinction, viz.: In the passage of the permanent

neutrality act of April 20, 18 18, Congress took care to

add a special provision for the punishment of offenses al-

ready committed, which is not in the last Chinese exclu-

sion act. We call special attention both to that special

provision, and also to the total omission of such a provis-

ion in the last Chinese exclusion act. The special pro-

vision, in the permanent neutrality act of 1818, is in the

following words

:

'"'Provided, nevertheless, that persons having offended

against any of the acts aforesaid may be prosecuted,

convicted and punished, as if the same zvere not re-

pealed, and no forfeiture heretofore incurred by a

violation of any of the acts aforesaid shall be affected

by such repeal.''

3 Stat, at Large, p. 447, See. 12, Little & Brown's ed.

Yet, notwithstanding this strong special proviso in Sec.
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12 of the permanent neutrality act of 1818, the Supreme

Court of the United States in the case of The Irresistible,

7 Wheaton 551, speaking again through Chief Justice

Marshall, held that a vessel could not be forfeited for the

violation of that neutrality act of 18 17, after the original

limitation of two years had expired, and, in dismissing

the case, said :

"This is an appeal from the sentence of the Circuit

Court of the United States for the District of Maryland,

dismissing an information filed in that court against the

brig La Irresistible, as forfeited under the Acts of Con-

gress, made for the preservation of the neutrality of the

United States. The offense charged in the information

was committed under the Act of 18 17, and the only ques-

tion is, whether the information can be sustained after

the time when that Act would have expired by its own

limitation.

"The Act was to continue in force two years, after the

3d day of March, 18 17.

"On the 20th day of April, 18 18, Congress passed an

act making farther provision on the same subject, which

repealed all former acts on that subject, and among these

the act of 18 17, and annexed to the repealing clause the

following proviso, * Provided, nevertheless, that persons

having offended against any of the acts aforesaid, may be

prosecuted, convicted, and punished, as if the same were

not repealed, and no forfeiture heretofore incurred by a

violation of any of the acts aforesaid shall be affected by

such repeal.'
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"The obvious construction of this clause is, that the

power to prosecute, convict and punish offenders against

either one of the repealed acts, remains as if the repeal-

ing act had never been passed. It does not create a

power to punish, but preserves that which before existed.

Nozi\ it is well settled, that an offense against a tempor-

ary act cannot be punished after the expiration oj the acty

unless a particular provision be made by law for the

purpose."

Congress knew when it enacted the Chinese exclusion

laws on the 5th day of May, 1892, for the period of ten

years, the rule laid down by the Supreme Court of the

United States in the Irresistible case, viz.: "That an

offense against a temporary act cannot be punished after

the expiration of the act, unless a particular provision be

made by law for the purpose." But notwithstanding that,

Congress made no ""particular provision by law for the

purpose.'' It, therefore, necessarily follows, that Congress

never intended to punish offenders for the violation of the

Act of May 5th, 1892, after its expiration on the 4th day

of last May, and that the prosecution of the defendants

thereafter is without warrant of law.

It appears to the appellants that the decision of the

United States Supreme Court in the Irresistible case is

conclusive in the present, and furthermore, the case at bar

is much stronger. Neither the honorable trial judge, nor

the counsel for the government made any attempt to dis-

tinguish that case from the present, and counsel for the

appellants are constrained to the conclusion that it is im-

possible, either upon principle, or authority.
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Last Chinese Exclusion Act Not Retrospective.

Counsel for the government, however, contends that

the last Chinese exclusion act must be construed retro-

spectively, and that the defendants may be legally con-

victed under it. But this contention is also manifestly

unsound. Because, Congress knew when it permanently

re-enacted the last Chinese exclusion act, the universal

rule of construction of statutes, viz.: That all statutes are

construed prospectively, and not retrospectively, ''unless

in cases where there is something on the face of the enact-

ment putting it beyond doubt that the legislature meant it

to operate retrospectively" Cooley Const. Lim. pp. "jy and

45.5, 6th ed.; Wrightman v. Boone Co., 31 C. C. A. 570,

88 Fed. 435 ; and therefore, it must again necessarily fol-

low that if Congress intended by this last act to provide

for the punishment of offenses already committed, that it

would have added a special provision for that purpose, so

that there "would be something on the face of the enact-

ment putting it beyond doubt that it was meant to operate

retrospectively." But it did not, and consequently there

can be no escape from the conclusion that this last act

must be construed prospectively, and that it has no appli-

cation to the defendants.

' Speaking of the rule of prospective construction. Judge

Cooley further observed

:

"One of such obvious convenience and justice, that it

must always be adhered to in the construction of statutes,

unless in cases where there is something on the face of

the enactment putting it beyond doubt that the legislature

meant it to operate retrospectively. Retrospective legis-
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lation, except when designed to cure formal defects, or

otherwise operate remedially, is commonly objectionable

in principle, and apt to result in injustice , and it is a

sound rule of construction which refuses lightly to imply

an intent to enact it." " Legislation of this character is

exceedingly liable to abuse ; it is a sound rule of construc-

tion that a statute should have a prospective operation

only, unless its terms show clearly a legislative intention

that it should operate retrospectively." Cooley Con. Lim.

pp. 77 and 455, 6th ed. "This doctrine applies to am-

endments of statutes." Id. p. 455, Note, and Ely v. Hol-

ton, 15 N. Y. 595.

This is the rule in civil cases, but we are now consider-

ing a criminal prosecution where the rule of strict

construction prevails. Congress did not make any pro-

vision at all in the act of 1892, nor in the act of 1902, for

the punishment of offenses after the expiration of the

original period of limitation, and the courts cannot now

amend either one of those acts by supplying such an

omission. We submit that, if the strong special provision

in the neutrality act of 18 18 is not sufficient to eive that

act a retrospective construction, that, with stronger rea-

son, the last act without any special provision or saving

clause whatever, cannot be.

But counsel for the government in the lower court vir-

tually conceded the force and effect of appellants' argu-

ment, and principally relied upon the saving clause

contained in Sec. 13 of the Revised Statutes of the United

States. There is no merit in that contention either, and

since this particular point is so fully refuted by the Circuit
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Court of Appeals for the Eighth Circuit, in the case of

Moore v. U. S., 29 C. C. A. 269, 85 Fed. 465, referred

to before, it is needless to say anything further in regard

to the same here.

The last Act of Congress, although it purports to ''con-

tinue' the prior laws in force indefinitely, yet it is nothino-

more or less than simply a re-enactment of all the prior

laws. This is apparent on its face, as well as from its

title, which is: "An act lo prohibit the coming into and

to regulate the residence within the United States, its

territories, and all territory under its jurisdiction, and the

District of Columbia, of Chinese and persons of Chi-

nese descent"; and also from the first section of

the act which says : "That all the laws now in force pro-

hibiting and regulating the coming of Chinese persons,

and persons of Chinese descent, into the United States

and the residence of such persons therein, including sec-

tions 5, 6, 7, 8, 9, 10, II, 13 and 14, of the act entitled

"An Act to prohibit the coming of Chinese laborers into

the United States," approved September 13, 1888, be and

the same are hereby re-enacted, extended, and continued

so far as the same are not inconsistent with treaty obliga-

tions, until otherwise provided by law."

If instead of "re-enacting, extending and continuing"

by mere reference all the prior Chinese exclusion laws,

which were then about to expire, Congress had passed an

act in which it had set forth in the bill itself, at full length,

all the prior Chinese exclusion laws, would any one then

contend that such new act would be sufficient to warrant

the conviction of a person for the violation of the old laivs
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after their expiratioft? We think not, but is there any

difference in reason or principle between the effect of such

an act and the one actually passed? We think none,

whatever, even though the courts should reverse the

time-honored rule and look to the/brw rather than to the

substance. Can there be any difference in the construc-

tion of a statute which is complete in itself, and one which

incorporates the same matter by some appropriate refer-

ence to an existing act ? It is a well known fact that the

haste in which the last act was passed, as well as the

present tendency to avoid the needless reprinting of laws

already on the statute books, led to the re-enactment of

the anti-Chinese laws by appropriate reference, instead of

by the setting forth of all the prior laws in the new act in

extenso. There is nothing on the face of the last act

which would warrant the courts in construing it anything

more than simply a re-e?iactinent of the prior exclusion

laws; an act which is to be applied according to the

ordinary rules of construction, only to offenses committed

after the passage of the act, and not to any offense before

its passage. This contention is strongly sustained by the

Court of Appeals for the Eighth Circuit, in the case of

Moore v. U. S., 29 C. C. A. 269, 85 Fed. 465, to which

we have already referred. This is the usual and common

sense rule, and the defendants have the right to insist

upon its application to them. There is no reason for

straining a point for the purpose of giving the last act a

retrospective operation in order to convict these de-

fendants.

And again, we can see no difference in principle be-

tween the repeal and the expii^ation of a statute. One
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ends its existence as effectually as the other. "The effect

of a repealing statute is to obliterate the prior law as

completely from the records as if it had never been pass-

ed, and it must be considered as a law that never existed,

except for the purpose of those actions or suits which

were commenced, prosecuted and concluded while it was

an existmof law."

Van Inwagen v. Chicago, 61 III. 31;

Ex Parte MeCardle, 74 U.S. (7 Wall.) 514;

U. S. V. Tynen, 11 Wall. SS.

In the last case cited. Judge Field, delivering the opin-

ion of the Supreme Court of the United States, said: "By

the repeal of the 13th section of the Act of 1813, all

criminal proceedings taken under it fell. There can be no

legal conviction, nor any valid judgment pronounced upon

conviction, unless the law creating the offense be at the

time in existence. The repeal of the law imposing the

penalty is of itself a remission."

It will also be observed from that decision that a defend-

ant is to be judged by the law "creating" the offense ; that

is, by the law as it stood at the time of the commission of

the offense, and not by some other law passed after the

commission of the offense ; Moore v. U. S., 29 C. C. A.

269, 85 Fed. 465. In this last case the Circuit Court of

the United States for Utah convicted the defendant, un-

der a so-called ''continuing" statute, passed after the com-

mission of the offense, but the Circuit Court of Appeals

reversed the judgment and said :
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"If, therefore, the circuit court possessed power and

authority to try this case, it was because of the existence

of leorislation continuing the provision of the statute defin-

ing the offense set out in the indictment in force after the

admission of the state, and specially conferring upon the

circuit court for the district jurisdiction in such cases.

That there can be no valid judgment pronounced upon

conviction in a criminal case, unless the law creating the

offense be at the time in existence, is well settled." The

court then proceeded to examine the ''continuing" acts

and held them insufficient to warrant the conviction of

the defendant. If in that case the "continuing" act is

insufficient, we submit that a fortiori the last anti-Chinese

act is also insufficient to sustain this judgment. More-

over, Congress had no power to pass the law authorizing

the conviction of persons for acts committed before the

passage of the last exclusion act of April 29, 1902, as

such an act would be clearly expostfacto and void under

the Federal constitution.

Second Reason For Reversal of Judgment.

Because, the indictment is insufficient for the reason

that the facts which constitute the ''landing'' of the

China^nen are not pleaded in the indictment.

It must be remembered that the defendants are

charged with only a statutory offense ; one that

is neither known to the common law, nor malum

per se, and that the sufficiency of this indictment is not

aided bv the verdict, but must be considered bv this court
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on this appeal as it should have been in the lower court

upon the defendants' demurrer before their plea to the

indictment, while all the presumptions of innocence

attended them. On general principles, and particularly in

the light of the case of U. S. v. Hess, 124 U. S. 483, 8

Sup. Ct. 571, this indictment is clearly insufficient, espec-

ially against a demurrer seasonably interposed, because

the offense is not sufficiently described, for the reason

that it does not state the y^^/i- which constitute the "land-

ing," nor the means by which the Chinamen were landed

from Port Townsend to Seattle, but only the naked con-

clusion, that the defendants did the "landing." The court

will take judicial notice of the fact that Seattle is a long

distance from Port Townsend, and the important question

in the case must be, liow did the Chinamen get from Port

Townsend to Seattle, or what particular acts did the de-

fendants do which in law constitute an unlawful entry in-

to the United States, or "landing"?

Bid the defendants compel the officers of the foreign ship to

allow the Chinamen to go from Port Townsend to Seattle, or did

they furnish them with money, a row-boat or steamer to make the

voyage? Did the defendants do this "landing" from their

office in Seattle, through their servants, agents, or em-

ployes ? Or, did they personally do anything with their

own hands which in law constitutes an unlawful entry or

"landing" into the United States.^ These particular facts,

the defendants had the constitutional right to know, in or-

der to prepare their defense, and also, to use the language

of the Supreme Court of the United States in the case of

U. S. V. Mess, "to inform the court of the facts alleged, so that
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it may decide whether they are sufficient in law to support a

conviction, if one should be had."

The government was bound to prove the particular

arts which the defendants did that constituted the illegal

entr)' or "landing"; it knew those at the time of the

indictment, and in order to prevent a surprise being

sprung on the defendants at the trial, it was but fair to

state those vital facts in the indictment. The argument

that the defendants knew by what means they had accom-

plished the illegal entry or "landing" is farcical. It com-

pletely ignores the presumption on which all criminal

prosecutions are conducted, viz., that the defendants are

innocent, and do not knon' the facts relied upon by the

prosecution, i Bishop Crim. Pro., Sec.^/T. And there

certainly was no pressing necessity in this case for revers-

ing this fundamental rule of criminal law in order to

insure a conviction. It may with equal propriety be

argued that every criminal knows the crime which he has

committed, and consequently, it would be entirely useless

to furnish him with any statement of the facts relied upon

by the government.— Id.

The government could no more prove the unlawful en-

try or "landmg" of these Chinamen, from Port Townsend

to Seattle, by simply getting a witness to swear that the

defendants "landed" them, than it could prove the crime

of "murder" by simply having a witness state that the

defendant "murdered" a man, without stating by what

means it was done. That is a common-law offense and

malum per se, and every one certainly knows as well, if

not better, what is meant by "murdering," than by the

unlawful entry or "landing" of Chinamen. And yet, would
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any one contend that it would be sufficient to charge any

of the well-known common-law crimes by the simple alle-

gation that the defendant committed them, without stating

the acts or means by which the offense was committed ?

This precise point is elaborately considered by the Su-

preme Court of Washington, ia.Stat^v. Carev, 4 Wash.

424, 30 rac. 729 ; see also 2 HishopXrim. Fro., sec. 514. ^

And in this connection we also call special attention to

the fact that the indictment contains much irrelevant and

immaterial matter, which could not possibly serve any

other purpose than to confuse and mislead the defendants

in their defense. This indictment was drawn on the the-

ory that it was a prosecution of the master of the foreign

ship for bringing these Chinamen into the United Stales,

but at the trial the prosecution switched off on another

theory, viz., that the defendants only "aided and abetted"

the master. This double-headed theory in each of the two

counts of the indictment, was manifestly unfair and preju-

dicial to the defendants. But nevertheless, both theories,

as well as both counts of the indictment are clearly insuf-

ficient, on the authority of U. S. v. Simmons, 96 U.S. 360,

for the reason that the masters name, who was the prin-

cipal, is withheld.

Bishop, in his Criminal Procedure, Vol. 2, Sec. 514, has

laid down the indispensable rule, thus: " It is essentially

necessary to set forth particularly the manner of the death

and the means by which it was effected ; and an omission

m this respect is not aided by a general conclusion that

the defendant so murdered, etc." According to that rule,

this indictment is not only too general and indefinite, but

it utterly fails to state the means at all by which the Chi-
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namen were "landed" from Port Townsend to Seattle. It

has been repeatedly held that the general principles of

criminal pleading substantially remain, and it is only the

"strictness in unessential matters" that have been

relaxed.

People V. Dumar, 106 N. Y. 502, 13 N. E. 325;

People V. Albow. 140 N. Y. 130, 35 N. E. 438;

People V. Conroy, 97 N. Y. 69;

People V. Winner, 80 Hun 130, 30 N. Y. S. 54.

Justice Field, in delivering the opinion of the Supreme

Court of the United States, in the case of U. S. v. Hess,

124 U. S. 483, 8 Sup. Ct. 571, has strongly argued this

branch of the case for the appellants here. Every word,

criticism and principle in that opinion '\s peculiarly applic-

able to the present indictment, and will clearly demon-

strate its insufficiency. He said :

"The statute upon which the indictment is found only

describes the general nature of the offense prohibited; and

the indictment, in repeating its language without aver-

ments disclosing the particulars of the alleged offense,

states no matters upon which issue could be formed for

submission to a jury. The general, and with few excep-

tions, of which the present case is not one, the universal,

rule, on this subject, is that all the material facts and cir-

cumstances embraced in the definition of the offense must

be stated, or the indictment will be defective. No essen-

tial element of the crime can be omitted without destroy-

ing the whole pleading. The omission cannot be supplied

by intendment or implication, and the charge must be

made directly, and not inferentially, or by way of recital.
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With all such particulars as are essential to constitute the

scheme or artifice, and to acqiiaint him with what he must

7neet on the trial.

" The doctrine invoked by the solicitor-general, that it

is sufficient, in an indictment upon a statute, to set forth

the offense in the words of the statute, does not meet the

difficulty here. Undoubtedly the language of the statute

may be used in the general description of an offense, but

it must be accompanied with such a statement of the facts

and circumstances as will inform the accused of the spec-

ific offense, coming under the general description, with

which he is charged.

"It is an elementary principle of criminal pleading that

where the definition of an offense, whether it be at com-

mon law or by statute, includes generic terms, it is not

sufficient that the indictment shall charge the offense in

the same generic terms as in the definition ; but it must

state the species, it must descend to particulars. The ob-

ject of the indictment is, First, to furnish the accused with

such a description of the charge against him as will

enable him to make his defense, and avail himself of his

conviction or acquittal for protection against a further

prosecution for the same cause , and. Second, to inform the

court of the facts alleged, so that it may decide whether they are

sufficient in law to support a conviction, if one should be had.

For this, /acts are to be stated ; not conclusions of law

alone. A crime is made up of acts and intent ; and these

must be set forth in the indictment with reasonable partic-

ularity of time, place, and circumstances.

" In U. S. v. Simmons, 96 U. S. 360, the indictment
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was for violation of certain provisions of the Revised

Statutes relating to distilled spirits. The second count,

pursuing the words of the statute, charged that the de-

fendant 'did knowingly and unlawfully cause and procure

to be used a still, boiler, and other vessel for the purpose

of distilling, within the intent and meaning of the internal

revenue laws of the United States, in a certain buildingf

and on certain premises where vinegar was manufactured

and produced.' Upon this count the court was asked

two questions, one of which was whether it was sufficient,

in an indictment drawn under the act which prohibited

the use of a still, boiler or other vessel for the purpose of

distilling in any building or on premises where vinegar

was manufactured or produced, to charge the offense in

the words of the statute. The court answered this ques-

tion in the negative, observino- that 'where the offense is

purely statutory, having no relation to the common law, it

is, as a eeneral rule, sufficient in the indictment to charge

the defendant with acts coming fullv within the statutory

description, in the substantial words of the statute, with-

out any further expansion of the matter, but adding that

to this general rule the qualification, fundamental in the

law of criminal procedure, that the accused be apprised by

the indictment, with reasonable certainty, of the nature of

the accusation against him, to the end that he may pre-

pare his defense, and plead the judgment as a bar to any

subsequent prosecution for the same offense. An indict-

nieyit not so fi-amed is defective, althmigh it may follow

the layiguage of the statute. Such particulars are matters

of substance, and Jiot of form, and their omissiofi is not

aided or cured by tJie verdict."



The United States of America. 27

Appellants also call special attention to the strong lead-

ing case, In Re Greene, 52 F'ed. pp. iii, 112, where the

Circuit Court held a better indictment than the one at bar

fatally defective, and said: "We regard it as well settled

by the authorities that an indictment, following simply

the language of the act, would be wholly insufficient, for

the reason that the words of the statute do not themselves

fully, directly, and clearly set forth all the elements

necessary to constitute the offense intended to be pun-

ished. (Citing cases). Under the principles established by

those cases, the several counts of the present indictment

must be tested, not hy the general recitals and averments thereof,

although in the words of the statute, but by the specific acts, or par-

ticular facts. If the particular facts charged do not as a

matter of law, constitute combinations, etc. * * * Nq
amount of averments and allegations that the accused en-

gaged in a combination, will avail to sustain the indict-

ment. Whether the accused is charged with an offense is

to be determined by the particular acts, or facts set forth,

and not by the conclusions of the pleader, although asserted in

the words of the statute. The indictment for the offense is not

sufficient to charge the accused generally with having committed the

offense, but all the circumstances constituting the offense

must be specially set forth. (Citing U. S. v. Cruikshank,

92 U. S. 542). In construing and applying the provisions

of the act to the specific offense charged, it must be assumed

that Congress did not intend to make the enactment either retroactive

or give it an ex post facto operation and effect."
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Third Reason For Reversal of Judgment,

Because, the law does not punish the taking of Chinese

laborers, who are already in this country, from one Am-
erican port to another, but the indictment charges that the

three Chinamen had already unlawfully entered the

United States at Port Townsend, before the alleged land-

ing of these Chinamen by the defendants from Port

Townsend to Seattle. That this point is well taken is

too clear for argument. The law does not make it a

criminal offense to take a Chinaman, who is already in the

United States, whether lawfully or unlawfully, from one

American town to another. The law plainly prohibits

only the bringing of Chinamen into the United States by

land or water. Ordinarily, it is not easy to tell whether

a Chinaman is a laborer or a merchant, and the law is

only against laborers.

Fourth Reason For Reversal of Judgment.

Because, there is a repugnancy between the different

parts of the same counts which renders the indictment

fatally defective, in this: That each count first charges

the defendants as principals, and immediately following as

accessories in the commission of the same offense, at the

same time, which is a physical impossibility. Both counts

of the indictment charge that the defendants did ''land

and aid and abet in landing^' the same Chinamen.

Whether or not a defendant may be charged in two sep-

arate counts in the same indictment. First, as principal,
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and Second, as aiding and abetting the principal

in the commission of the same offense, is not

necessary to decide for the purpose of this appeal. "Each

count is considered to all intents and purposes a separate

indictment,"— 10 Enc. Plead. & Prac, p. 540,—and con-

ceding for the sake of argument, that the government had

the right to charge the defendants in one count as princi-

pals, and in another count as accessories, yet in the

language of the Appellate Division of the Supreme Court

of New York, in People v. Kane, 43 Appellate Division

472, 61 N. Y. S. 195, ''zvhere resort is had to this method

of pleading, it must be by separate counts.'' And the court

further said : "As we have before observed, this indict-

ment, although divided into paragraphs, is nevertheless

but one count, while the Code of Criminal Procedure pro-

vides that the crime may be charged as having been com-

mitted in a different manner and by different means (Sec.

279), yet when resort is had to this method 0/ pleading, it

must be by separate counts.

"If it be treated, as it must be, if it be anything, that

the pleader was attempting to plead the same crime by

different means, then it violated the provisions of the Code

of Criminal Procedure, and is not authorized by any sys-

tem of crijninal pleading of zvhich ive are azvare. The

acts averred in the first and third paragraphs are necess-

arily inconsistent." To same effect is : Wendell v. ^tate,

46 Neb. 823, 65 N. W. 884. J/^W. :^-i^^^. fi^^/fT7',

What is the need of separate counts in any indictment,

if the same parties may be charged with different and

inconsistent offenses in the same count? It is for the

reason that this cannot be done, that separate counts are
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permitted in some instances. How could the defendants

determine to which crime they must answer, accessories

or principals ? Where one material part of an indictment

is repugnant to another, the whole is void, is a familiar

rule of criminal pleading.— i Bishop Crim. Pro. Sections

489, 490 ; I Archibald Crim. Plead., pp. 54 and 66. Did

they land the Chinamen, if they aided and abetted some

other person in doing it ? Both charges cannot be true.

Either the defendants did the landing, or else they did

not. The charge that they aided and abetted some one

else in doing the "landing" is an express charge that the

defendants did not, but simply aided and abetted some

one else to do it. We therefore contend, First, that

there is such a repugnancy in each count as to vitiate the

whole ; and Second, that it charges the defendants not as

principals, but only accessories, and that the accessory

charge is insufficient for withholding the name of the

principal.

U. S. V. Simmons, 96 U. S. 360.

"Repugnancy in pleading is where the allegations of

the party are inconsistent with each other. In such a

case, as there is no means of knowing which one of two

inconsistent allegations the prosecuting power means to

rely upon, and plainly he can not rely upon both, the

indictment will be insufficient."

I Bishop's Crim. Pro., Sec. 489.

"Above all it is essential that the charge should not be

repugnant or inconsistent with itself, for the law will not

admit of obscurity and contradiction in legal proceed-

ings."— Id., Section 490.
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Fifth Reason For Reversal of Judgment.

Because the indictment is fatally defective, for the

reason that it does not charge that the defendants knew

that these Chinamen were not legally entitled to enter the

United States at the time they were alleged to have been

landed by the defendants at Seattle. The presumption is

that all Chinamen, who are already in the United States,

are entitled to be here, and to go from place to place, the

same as any other person, until the contrary clearly ap-

pears. We submit that the law is plain, and that there is

no escape from the conclusion, that it only punishes the

landino- of those Chinamen whom the defendants know

are not legally entitled to enter the Uniced States. The

indictment charges that the defendants ''knowingly lajid-

ed'' the Chinamen, but not that the defendants knew at

the time of landing them that the Chinamen were not en-

titled to be here.

Sixth Reason For Reversal of Judgment.

Because, since all the old exclusion laws expired before

this indictment was brought, there can be no indictment

at all, unless it be under the new act, hut the indictment is

fatally defective under all the Chinese exclusion acts, for the reason

that it fails to negative the exception contained in the penal sec-

tion of the old, and also in the enacting clause of the new Act

and treaty. If the defendants can be held to answer at all,

it must be under Sec. i, of the Act of April 29, 1902,
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which says :
" That all laws now in force prohibiting and

regulating the coming of Chinese /^rj^wj * * * into the

United States, * * * be, and the same are hereby, re-

enacted, extended, and continued so far as the same are

not inconsistent with treaty obligations'' It is apparent

from enacting clause that the coming into this country

of QVvci^s^ persons is entirely prohibited, but with one ex-

ception, viz.: "So far as the same are not inconsistent

with treaty obligations.'* Now, in the last treaty between

this country and China, is the following provision, which

is the exception referred to in that enacting clause, to wit:

"It is also agreed that Chinese laborers shall continue to

enjoy the privilege of transit across the territory of the

United States, in the course of their journey to and from

other countries."—Treaty of Dec. 8, 1894, Art. 3, (28

Stat, at Large, p. 12 10).

But under the general rule and the decision of the Su-

preme Court of the United States, the indictment is

fatally defective, because it fails to negative the exception

contained in the enacting clause of the last exclusion law

and treaty.

\]. S. V. Cook, 17 Wall. 168;

U. S. V. Trumbull, 46 Fed. 755;

In Be Greene, 52 Fed. 755.

The indictment in this case not only fails to negative

the exception, but on the other hand, it fairly indicates

that the three Chinamen were in transit between Japan

and some other foreign country. But counsel for the

government contended below, as he will here, that this

indictment was drawn under the old acts, and the saving
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clause in Sec. 13 of the Revised Statutes, and not under

the neiv Act, and therefore it was not necessary to neg-

ative the exception contained in the last Act. Appellants,

however, contend that the objection is well taken under

the old, and particularly under the new act.

We also call special attention to the fact, that neither

Sec. II of the Act of 1884, under which this indictment

was drawn, nor the new permanent exclusion act pro-

hibits the coming into the United States of Chinese

''laborers,'' but on the contrary, both that penal section,

and the last act say, "Chinese persons not lawfully en-

titled to enter the United States." Therefore, the indict-

ment under that section is not sufficient which nu-rely

negatives its penal language alone, but it must go beyond

that section, and negative every exception contained in

any of the exclusion acts, in order to charge an offense

under that section; which says: Chinese persons not law-

fully entitled to enter the United States!' This was the

express ruling of the same District Court in U. S. v.

Trumbull, 46 Fed. 755. to which appellants call attention.

But we submit that the ruling of the lower court in this

cannot be reconciled with its written opinion in the Trum-

bull case. We, therefore, insist that under the old acts

and the decision in the Trumbull case, that since the

coming into the United States of all Chinese is not pro-

hibited, but only that of a few particular persons, that an

indictment must single out the particular persons who are

"not lawfully entitled to enter," and that with stronger

reason, the same rule applies to the new act under which

this prosecution is had, notwithstanding the government's

disclaimer. If that Sec. 11. and the last act had read,
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" Chinese laborers," instead of " Chinese persons^' and

had omitted the exception in the enacting clause, the rule

might have been otherwise. This particular branch of

this case is strongly argued for the appellants by the Su-

preme Court of the United States in U. S. v. Cook, ij^

Wall. 1 68, to which we call special attention.

Appellants, therefore, respectfully insist that there is

error, for which the judgment should be reversed, with

instructions to discharge them.

A. W. BUDDRESS,
Attorney for Plaintiffs in Error.


